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QUESTIONS PRESENTED FOR REVIEW

. Thelowa Court of Appeals decided a case that, as a matter of first
impression in lowa, should have been retained by the lowa
Supreme Court; in doing so, however, the appeals court
misapprehended where ambiguity in lowa Code § 216.6(6) lies.

. The lowa Court of Appeals erred by overlooking evidence in the
trial court record for how the phrase “members of the employer’s
family” could be applied to a cor por ation.

. Thelowa Court of Appealserred asa matter of law in construing
what the Appellee’s proof burden to overcome the statute of
limitations defense was.

. In determining the sufficiency of evidence to support the
intentional infliction of emotional distress claim the lowa Court of
Appeals rendered a decision that conflicts with prior lowa
Supreme Court opinion by relying on allegations of materials
facts happening more than two years before the Appellee's

complaint was filed.
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STATEMENT SUPPORTING APPLICATION FOR FURTHER REVIEW

COME NOW the Appellants, Derby Insurance Agency, Inc. and
Kevin Dorn, and in support of their Application for Further Review, state:

1 This court granted an application for interlocutory appeal in
advance of a final judgment from the district court's March 1, 2016,
summary judgment ruling, which reflected the court’s findings of fact and
conclusions of law based upon the whole record made the parties made.

2. Appellee Joanne Cote (“Cote”) filed an original Petition on
April 7, 2014, asserting that Kevin Dorn (“Dorn”), an employee of
Defendant Derby Insurance Agency, Inc. (“Agency”), had sexually harassed
her while she worked at Agency. [Petition, p. 3; App. 1]. Dorn and Agency
denied the allegation. [Answer, p. 1, 2; App. 14]. They also asserted lowa
Code § 216.6(6)(a) exempted them from lowa Code § 216.6(1)(a). [Answer,
p. 2, App. 15]. Alternatively, Dorn and Agency asserted Cote's
discrimination claim was untimely because it was not filed with the lowa
Civil Rights Commission (“ICRC”) within 300 days of the last
discriminatory act Cote complained of. [Answer, p. 2; App. 15].
Subsequently, Cote amended the Petition. [Amended Petition, p. 1, App.
20]. She asserted, alternatively, that Dorn had assaulted her and/or he

intentionally inflicted emotional distress on her during that employment.



[Amended Petition, p. 5; App. 24]. Dorn and Agency denied those
alegations. [Amended Answer, p. 1, 2; App. 34]. They also asserted that
Cote's tort claims were outside the two-year statute of limitations for such
claims and were time barred, and that no claim upon which relief can be
granted was stated. [Amended Answer, p. 2; App. 35].

3. Except for barring Cote’ s common law tort claims to the extent
that they were based on acts that occurred prior to the two-year limitation
period in lowa Code § 614.1(2) [Ruling, p. 21, App. 163] the summary
judgment motion was overruled. The district court rejected the lowa Code 8
216.6(1)(a) exception, finding there were five regular employees working at
Agency when Cote claimed she experienced sexual harassment. [Ruling, p.
11; App. 153]. It rgected Dorn's and Agency’'s claim to the ‘family
member’ exception, ruling that lowa Code § 216.6(6)(a) does not apply to
incorporated employers. The trial court also allowed that Cote had stated
prima facie claims for sexual harassment and the two tort claims, and
rejected the statute of limitations defenses asserted as to each. [Ruling, p.
11-16; App. 153-161].

4.  After granting the application for interlocutory appeal, the lowa
Supreme Court referred the case to the lowa Court of Appeals. In its

decision on August 2, 2017, the lowa Court of Appeals affirmed the district



court ruling, except as to the assault claim that it dismissed because prima
facie evidence of an assault was lacking. (Attached hereto, hereinafter “ Ct.
App. Ruling™).

5. Dorn and Agency apply for further review of the court of
appeals’ decision for four reasons:

a. The lowa Court of Appeals agreed with the district court that

the lowa Code § 216.6(6)(a) was ambiguous. Ct. App. Ruling,

p. 13-14. The appeals court interpreted “employer” in the first

sentence of 8§ 216.6(6)(a) to apply to all “persons,” as written in

the definition for “persons’ found in lowa Code § 216.2(7).

However, it said “employer” in the second sentence of 8§

216.6(6)(a) was ambiguous when used in the phrase “ members

of the employer’'s family,” applying the second sentence not to

al “persons’ but just to employers that are individuals. Cit.

App. Ruling, p. 13. The appeals court thought it should be left

to the legislative branch to determine whether and under what

circumstances “members of the employer's family” could

include individuals employed in corporate entities such as

Agency. Id. But with due regard to the lower courts, however,

there is nothing ambiguous about “employer” and the lowa



Legislature’s direction that the term “employer” includes
“every other person employing employees within the state,” just
as there is no ambiguity in the definition of the term “person”
as being inclusive of “one or more individuals, partnerships,
associations, corporations. . . .” lowa Code § 216.2(12). So the
rulings exclaiming an ambiguity were erroneous.

Opting, as the district court did, to use ambiguity to create a
hard and fast rule against any ‘person’ except an individual
from coming within the ‘family member” exemption, the
appeals court side-stepped the chore placed before it. That task
was to amplify who qualifies for the family member exemption
in a corporation. And, contrary to the appeal court’s statement,
a practical explanation for how courts may do so was presented
here because Derby is a sub-S corporation with a single
shareholder, i.e. Dorn's spouse, Patricia Dorn. [Defendants
Statement of Undisputed Material Facts (hereafter “DSUMF’)
11 2, 3; P. Dorn Affidavit, 12, 3; App. 54, 59]. It would have
been simple enough to find under the second sentence of §

216.6(6)(a) that she and her spouse were family members.



Instead, the appeals court abdicated by saying it had no
direction from the legislature.

. The lowa Supreme Court should find that Patricia Dorn, as sole
owner of Agency, and Dorn, who is her spouse living in her
household, are excluded family members. Whether Patricia
Dorn’s niece, Patricia Strawn, and a grandniece, Jasmine
Derby, are family members, are islands within the uncharted
waters for the court to chart. If neither of them are “members
of the employer’ s family,” then an issue under the first sentence
of § 216.6(6)(a) must be decided, i.e. whether Agency
“regularly employs’ someone hired part-time to help with filing
in the summer, as Jasmine Derby was in 2012 as shown in
undisputed evidence.

. The statute of limitations presented a difference of opinion
among the three-judge panel. The majority found Cote had
adduced sufficient evidence of a prima facie case to overcome
the statute of limitations defenses to the harassment and tort
clam. The dissent said Cote’'s evidence was insufficient as a
matter of law, and would have reversed the district court and

dismissed the case. The majority’s opinion abandoned settled



precedent against accepting inferences based on speculation or
conjecture, and that was clear error that the supreme court must
address. See Phillips v. Covenant Clinic, 625 N.W.2d 714, 718
(lowa 2001). A ruling that the statute of limitations defense
was not rebutted by Cote' s evidence warrants a dismissal of the
casein its entirety.

d. For the remaining question presented, whether Cote had
adduced sufficient evidence of “outrageous’ conduct to prove
the first element of the intentional infliction of emotional
distress claim, the appeals court relied upon acts that Cote
alleged had happened to her more than two years before the
lawsuit was filed. Dorn and Agency contend that the appeals
court erred in sustaining the district court’s finding, asits ruling
conflicts with established lowa precedent, i.e. Hegg v. Hawkeye
Tri-City REC, 512 N.W.2d 558, 559 (lowa 1994), holding that
the liability of a tortfeasor is predicated only on acts accruing
during the statutory period.

WHEREFORE, Dorn and Agency request the lowa Supreme Court
grant further review of the court of appeals’ decision, vacate the decision

and the trial court’s ruling, and remand this case with instruction either to



dismiss the case fully on because the statute of limitations expires as to all
claims, or to dismiss the intentional infliction of emotional distress claim as
lacking prima facie proof of acts deemed Outrageous! For the claim of
harassment, a remand to determine who the family members of Agency are
and/or which positions Agency ‘regularly employs individuals to work in
may be required.
ARGUMENT
1. Thelowa Court of Appeals decided a case that, as a matter of first
impression in lowa, should have been retained by the lowa
Supreme Court; in doing so, however, the appeals court
misapprehended where ambiguity in lowa Code 8§ 216.6(6) lies.
The reason the lowa Supreme Court should have retained this case
was to explore uncharted waters. See lowa R. App. P. 6.1103(1)(b)(2). An
important question of law under lowa Code 8§ 216.6(6) is presented about
what “members of the employer’s family” means. It is an issue that never
has arisen in the courts. The lowa Civil Rights Commission has resolved the
family member exception on a case-by-case basis. Derby and Dorn believe
the Supreme Court should have retained the case, and the questions posed

under lowa Code § 216.6(6) ought to be settled after oral argument and

consideration by the entire court.



The appeals court ruled lowa Code § 216.6(6) is ambiguous in its use
of the term “employer” at multiple subsections. It interpreted “employer” in
the first sentence of § 216.6(6)(a) to apply to all “persons,” just as written in
the definition for “persons’ found in lowa Code 8§ 216.2(7). However, it
said “employer” in the second sentence of § 216.6(6)(a) was ambiguous
when used in the phrase “ members of the employer’'s family,” applying the
second sentence just to employers that are individuals, and not to all
“persons’ asthe law was written. Ct. App. Ruling, p. 13.

The appeals court recognized that Derby and Dorn believed the term
“employer” lacked ambiguity. Ct. App. Ruling, p. 9. Its decision mentioned
the holding of Sate v. Richardson, 890 N.W.2d 609, 619 (2017), i.e. that
when the same term appears multiple times in the same statute, it should be
given the same meaning, see Ct. App. Ruling, p. 10. Yet it did not follow
that decision in declaring “ employer” ambiguous.

The appeals court noted that Derby and Dorn believed the lower
court’s ruling transformed “members of the employer’'s family” into an
extra-statutory limitation, i.e. “members of an individual employer’'s
family,” which the legislature did not contemplate. Ct. App. Ruling, p. 9-10.
The decision noted that State v. Rivera, 614 N.W.2d 581, 584 (lowa Ct.

App. 2000) urges court not to read into a statute something the legislature



did not make apparent by the language of the statute. Ct. App. Ruling, p. 10.
Yet it did not follow that decision in agreeing with the lower court that
corporations cannot be exempt under the second sentence of section
216.6(6)(a) because they have no family members.® Ct. App. Ruling, p. 12.

Ignoring this precedent is one reason to allow further review.

Another reason to provide further review is that the lowa Court of
Appeals’ decision cuts too broad a swath within lowa Code § 216.6(6). To
limit the word “employer” in the phrase “members of the employer’'s
family” in the second sentence of subsection 216.6(6)(a) to individuals, also
will directly impact how the phrase “members of the employer’s family” is
interpreted in subsections 216.6(6)(b) and 216.6(6)(c). The ruling
effectively limits the availability of those other subsections just to the sole
proprietors of a business as well.

Inits desire to broadly interpret the ICRA, the lowa Court of Appeals
decision effectively rewrites lowa Code § 216.6(6). However, courts should
be guided by “what the legislature actually said, rather than what it could or

should have said.” Vivian v. Madison, 601 N.W.2d 872, 878 (lowa 1999).

* Appellants would note that the lowa Code § 216.6(6) was enacted in
1965. Comparing how the legislators used “person” when the statute was
drafted to how the “familial status’ and “gender identity” were defined in
amendments enacted in 2007 confuses the intent of the drafters of the
original act with what legislators were thinking 42 years afterward.

9



Indeed, had the lowa Legislature intended to create a subset especially for
sole proprietors, giving only individuals owing businesses the special
protections articulated in subsections (a), (b) and (c), it would have been
easy enough to do. A category for sole proprietors could have been defined
within the ICRA. Alternatively, stark limitations, to make clear that on the
phrase “members of the employer’s family” within lowa Code 8§ 216.6(6)
apply just to employers who are individuals, could have been used in a
preamble to lowa Code § 216.6(6).

Indeed, if the lowa Legislature had wanted its citizens to know that
the second sentence of subsections (a) and, as well, section (b) and (c) were
just to have application to individuals, and not to the broad spectrum of
entity types found in the definition of “employer” within the ICRA, logic
would have been for the Legislature to have put the first sentence of
subsection (a) in asection all itsown. Then all would see that “employer” in
such a separate section meant all types of entities, and a ‘carve out’
comprised of the second sentence of subsections (a), and section (b) and (c)
would have had the effect the appeals court desired.

As “persons’ was broadly defined by the ICRA, common
understandings of how employers do business should be recognized.

Ownership through an entity does not mean that one's individual rights are

10



lost due to that choice. The United States Supreme Court recognized thisin
Burwell v. Hobby Lobby Stores, Inc., 134 S. Ct. 2751, 189 L. Ed. 2d 675,
123 Fair Empl. Prac. Cas. (BNA) 621 (2014), finding that ‘ persons’ as used
in the Religious Freedom Restoration Act of 1993 (RFRA) included
corporations. That decision allowed that entities closely held can espouse
the religious beliefs of their owners and, thus, be considered as exempt
‘employers’ under the Patient Protection and Affordable Care Act of 2010,
as against the assertion that corporations, being fictitious entities and not
people, cannot hold a religious belief. The opinion said that the RFRA’s
definition of “persons’ was broad and inclusive of corporations. It observed
alegislative imperative, when including corporations, was that:

Congress provided protection for people like the Hahns and
Greens by employing a familiar legal fiction: It included
corporations within RFRA's definition of “ persons.” But it is
important to keep in mind that the purpose of this fiction is to
provide protection for human beings. A corporation is simply a
form of organization used by human beings to achieve desired
ends. An established body of law specifies the rights and
obligations of the people (including shareholders, officers, and
employees) who are associated with a corporation in one way or
another. When rights, whether constitutional or statutory, are
extended to corporations, the purpose is to protect the rights of
these people. For example, extending Fourth Amendment
protection to corporations protects the privacy interests of
employees and others associated with the company. Protecting
corporations from government seizure of their property without
just compensation protects all those who have a stake in the

11



corporations financial well-being. And protecting the free-
exercise rights of corporations like Hobby Lobby, Conestoga,
and Mardel protects the religious liberty of the humans who
own and control those companies.

134 S. Ct. at 2768, 189 L. Ed. 2d at 695-696 (emphasis added). The court
held that such persons do not forgo their statutory and constitutional rights
by choosing to incorporate their small businesses.

It should not be the mantra of lowa to declare that as corporations
cannot have babies, corporations are excluded from the ‘family member’
exception within the second sentence of lowa Code § 216.6(6). Derby and
Dorn exclaim it was error for the appeals court to limit that provision just to
individuals. Granting the application for further review will alow this
aspect of the decision to be reconsidered.

2. The lowa Court of Appeals erred by overlooking evidence in the

trial court record for how the phrase “members of the employer’s
family” could be applied to a cor poration.

The legislature gave a directive, i.e. exempt members of an
employer’s family from the count, and it is up to courts on a case-by-case
basis to determine who those members are. By analogy, Queen Isabella of
Spain did not flatly say to Christopher Columbus, no sailing until a map of
the new world is published! Queen Isabella gave Columbus a commission -

find the New World. Columbus sailed uncharted waters and the world,

12



arguably, is better for it. The lowa Supreme Court should review lowa Code
8 216.6(6), provide a map for lower courts to follow, and let those judges
captain their way on a case-by-case basis.

With due respect for the difficulties confronting the appeals court,
finding ambiguity so it could have a hard and fast rule that denies the
benefits of the second sentence of subsection (a), and section (b) and (c) of
lowa Code § 216.6(6) to all except individuals who own businesses was the
incorrect choice. The statute could be fairly interpreted through its
definitions to include incorporated employers. Indeed, the lowa Civil Rights
Commission interpreted lowa Code § 216.6(6) as being applicable to
corporations. [Cote Affidavit, ex. D, p.7]. Derby and Dorn submit that the
task the lowa Court of Appeals declined (Ct. App. Ruling, p. 13) was the
challenge it ought to have undertaken in analyzing the correctness of the
district court’s decision.

Throughout lowa, small employers use entities to own and operate
businesses that employ family members. Husband and wife partners in a
small town business are one common example. Family trusts created for the
purpose of owning and operating farms are another example. The limited
liability company and the sub-S corporation that a woman or man owns that

employ workers in a business offer two other examples. These should not

13



be categorically denied the safe harbors of the second sentence of subsection
(a), and section (b) and (c) of lowa Code § 216.6(6). Instead, the lowa Court
of Appeals could have looked at the intent of the Legislature and whittled
down how the term ‘family members’ is to be applied to these entities.

In this instance, Patty Dorn is the sole owner of Derby Insurance
Agency, Inc. It isan undisputed fact that Ms. Dorn elected sub-S status for
the lowa corporation. Under law, therefore, the income and expenses of the
corporation’s business flow through the entity to Ms. Dorn. See lowa Code
8 422.7.12.b(3). For tax purposes, lowa treats her business as owned and
operated by an individual. The lowa Court of Appeals could have
determined that a corporation that is merely a pass through entity is within
the ambit of the second sentence of subsection (@) of lowa Code § 216.6(6).
For purposes of ruling in this case, it was unnecessary for the lowa Court of
Appeals to undertake a greater task, even though it is logical to think this
line of thinking is equally applicable to a partnership, or an estate or trust.
See, e.q. lowa Code § 422.8.2h.

Deciding who the “family members’ of this ‘employer’ are should be
analyzed only in the limited circumstances presented in this case. Since Ms.
Dorn is the sole owner, only her “family members’ need to be considered.

The larger question the district court and the appeals court posed, of whether

14



“family members’ means ‘all shareholders and directors’ of an entity, was
not properly before them.

As presented and argued, the lower courts should have determined
that Ms. Dorn was excluded from the count under the second sentence of
subsections (a). Derby and Dorn contended that “family members’ included
her spouse, Kevin Dorn, who lives in her household. Derby and Dorn also
contended that “family members’ included Ms. Dorn’s niece and grandniece
aswell. For purposes of the first sentence of subsections (a), therefore, the
employee-numerosity limit was not exceeded.

However, if Patricia Dorn’s niece and grandniece are not “family
members’ the court’s task was to decide what ‘regularly employs’ meansin
the first sentence of subsection (a) of lowa Code § 216.6(6), and how that
definition applies to an individual hired just in the summer to assist part-time
with the filing, i.e. a position Jasmine Derby held, in order to give her some
spending money.

In other words, Derby and Dorn do not contend the appeals court or
the trial judge had weightier issues to decide. Nor did the appeal court need
more specific guidance from the lowa legislature before deciding who

“members of an employer’s family” are. In this, and in subsequent cases

15



before the ICRC or the courts, the contours of who is a ‘family member’ of
an ‘employer’ can be determined on the basis of facts presented.

3. Thelowa Court of Appealserred asa matter of law in construing
what the Appellee’s proof burden to overcome the statute of
limitations defense was.

The lowa Court of Appeals creates an insurmountable hurdle for
Derby and Dorn by finding “actionable conduct” occurred in June and July
of 2012, because Dorn walked in an area of the office where Cote was
present during a morning hour when other employees had not yet arrived.
The court thought this replicated earlier harassment alleged from before the
statutory time-frame. (Ct. App. Ruling, p. 15). The majority then found that
Cote “did not need to confirm that Dorn again had an erection . . .” in order
to establish a hostile work environment claim during those months. (Ct.
App. Ruling, p. 18).

Unaccountably, this ruling exceeded even the trial court’s analysis at
summary judgment, which was that, at trial, Cote will have to prove that
Dorn was actually exposing himself during those months and not that he was
merely walking in her workspace fully clothed for some legitimate work-
related purpose. |If the appeals court decision is allowed to stand, then proof

at trial that Dorn walked near Cote in a morning hour before others arrived

16



at work is, in and of itself, harassing behavior, and enough to allow Cote to
adduce evidence of pre-statute of limitations behavior.

Avoiding Cote's speculation and conjecture over what she thought
Dorn’s intent was appears to be the raison d'étre of this ruling. No one can
gainsay that Cote’s belief about Dorn exposing himself in those two months
IS purely subjective and was unproven at the summary judgment stage. It
would be error for a court to infer on the basis of Cote’s belief that Dorn was
exposing himself to her. Phillips v. Covenant Clinic, 625 N.W.2d 714, 718
(lowa 2001). Indeed, the dissent noted the absence of any evidence that
Cote observed “an erection, unzipped pants, any genitalia, or any conduct
that alone or in combination” that could support her claims, and she reported
“no statements attributable to Dorn within that time frame.” (Ct. App.
Ruling, p. 24).

Is the absence of those types of facts important? Appellants argue
such facts are essential because the behaviors the majority focused on also
were ordinary behaviors of Dorn within the workplace. Dorn arrived early
most mornings, just as did Cote. Cote worked at the front counter in awell-
used and clustered workspace. Next to Cote or in the immediate workspace
she occupied were office machines such as a copier, facsimile and postage

machine. Used routinely by Dorn and every other agent in the office, Dorn

17



went there often, even in the mornings before others arrived. The workspace
also had client files used by Dorn and every other agent, plus customer
payment records, receipt book, cash drawer. It would be ordinary for Dorn
and every other agent in the office to need access to these records, and that
would be true with Dorn in mornings before others arrived as at any other
time of the day. In addition, it would be business like for Dorn to ask Cote
guestions, as she was the office manager. Indeed, if Dorn had a question and
no one else was in the office, why would he not ask it of Cote?

The fact that all of Dorn’'s alleged conduct has a business rationale
demands more from Cote’'s evidence to rebut the statute of limitations
defense at summary judgment. Otherwise, for this case, and in every other
harassment claim, the harasser’s mere presence in the vicinity of the alleged
victim will give rise to an inference of continued harassment, allowing cases
to go to the jury when summary judgment should have resulted in a
dismissal of the case.

It is crucial in a case such as this, when the employee who alleges
harassment never complained that a co-worker harassed her, for some
evidence to be adduced independent of usual and ordinary actions. But the
trial court and the majority of the appeal court glossed over the need for

more specific proof of harassment within the window being discussed. For

18



example, Cote's evidence does not mention specific dates in June and July
when she felt uncomfortable in Dorn’s presence. The evidence does not
even point to the frequency when Dorn came into the front counter area in
those mornings. During the two month window Cote admits she did not
look at Dorn. Cote did not claim Dorn touched her. Cote did not aver that
Dorn even brushed by her in this period.

If, as Cote mentioned, she ‘tensed up’ as Dorn approached the front
area, it would be fair to conclude that she saw Dorn as he walked up. Cote
did not retreat, and she did not ask him to stay away. Whether Cote was
seated or standing as Dorn came near was not evidenced. Nor did Cote
evidence how close Dorn wasto her in feet or inches. The clothes Dorn was
wearing on any day she observed him coming toward the area is unsaid. No
mention was made that she saw anything untoward about his pants before
she looked away. Whether he had something in his hands, such as a file to
put away, or a paper to copy or an application to fax, or an envelope to
stamp, as he walked toward the area, are unknown as well. Nor did Cote
ever mention anything said by Dorn when she mentioned he spoke to her.

If conduct within the window of the statute of limitations to replicate
earlier harassment allegations does not include Dorn having an erection,

exposing his genitalia, walking around with unzipped pants, or any conduct
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that alone or in combination is akin to prior behaviors attributed to Dorn,
then facts that add meat to Cote’'s otherwise ‘bare bones speculation and
conjecture Dorn was there to harass her is crucial if sheis to avoid summary
judgment from being entered. But no such facts exist.

The appellate court’s majority opinion was fundamentally flawed for
that reason. The burden of proof of one who never reported harassment
even when it was her place to do so, but later claims to have been harassed,
Is more than just a showing of some things an alleged perpetrator did that
subjectively made the victim ‘feel’ that harassment might reoccur, especially
when the purported acts adduced have independent business significance.
Indeed, if that is the proof standard going forward, employers will be
challenged in fashioning corrective action. Even separating perpetrator and
victim in the work space will not assure an employer that the two will not
occupy a space thereafter, leaving the employer vulnerable should the victim
claim that proximity made her uncomfortable and feeling as if harassment
might re-occur.

Derby and Dorn believe this ruling was in error. They maintain that
consistent with Farmland Foods, Inc. v. Dubuque Human Rights Comm'n,
672 N.W.2d 733, 741 (lowa 2003) clear proof of an act contributing to the

harassment claim, over and above ordinary business conduct, is needed for
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Cote to overcome their summary judgment motion. The act must be part of
the hostile work environment. See AMTRAK v. Morgan, 536 U.S. 101, 117
(2002). If Dorn’s presence in an area where he had every right to be is, of
itself, the hostile work environment, Dorn cannot defend this case.

4. In determining the sufficiency of evidence to support the
intentional infliction of emotional distress claim the lowa Court of
Appeals rendered a decision that conflicts with prior lowa
Supreme Court opinion by relying on allegations of materials
facts happening more than two years before the Appellee's

complaint was filed.
For a plaintiff to successfully bring a claim of intentional infliction of
emotional distress, Smith v. lowa Sate Univ. of Sci. & Tech., 851 N.W.2d 1,

26 (lowa 2014) says that he or she must demonstrate four elements:

"(1) outrageous conduct by the defendant; (2) the defendant
intentionally caused, or recklessly disregarded the probability
of causing, the emotional distress; (3) plaintiff suffered severe
or extreme emotional distress; and (4) the defendant's
outrageous conduct was the actual and proximate cause of the
emotional distress,"

Citing Barreca v. Nickolas, 683 N.W.2d 111, 123-24 (lowa 2004) (quoting
Fuller v. Local Union No. 106, 567 N.W.2d 419, 423 (lowa 1997)). The
Smith decision acknowledged that a plaintiff must establish a prima facie

case for outrageous conduct and that it is the duty of a trial court to
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determine, as a matter of law, whether the conduct complained of may
reasonably be regarded as outrageous.

The lowa Court of Appeals said Dorn's “repeated showing of an
erection, covered or uncovered, to a female coworker” is outrageous
conduct. Ct. App. Ruling, p. 21). But the facts, taken as true for summary
judgment, do not show any conduct of that kind happened within the two
year window preceding the complaint being filed in the lowa District Court.
According to the record that Cote made, the last time Dorn allegedly
exposed himself that way to her was in March of 2012, i.e. more than two
years before the complaint was filed. Even the trial court adjudged that
events before April 7, 2012, cannot serve as a basis for the tort of intentional
infliction of emotional distress.

Shorn of an exposure of Dorn’s genitalia, or his having an erection he
displayed to Cote, or his walking around with unzipped pants, or any such
conduct that alone or in combination happened within the two years before
Cote filed a complaint in the lowa District Court, the appeals court had only
Dorn’'s walking into the work area on some mornings before other
employees arrived to predicate a finding of outrageous conduct.

However, the appellate court ignored the record before it. Indeed,

after acknowledging the lack of evidence after April 7, 2012, the court
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referred to Cote' s alegations, saying “ Cote alleged Dorn, until August 2012,
would expose himself or otherwise act inappropriately toward her when she
was alone with him in the morning at work.” (Ct. App. Ruling, p. 21). But
Cote's alegations of conduct were pierced. The evidence does not support
the allegations that Dorn exposed himself or otherwise act inappropriately
toward her from April 7, 2012, through until August of 2012. The record
does not support that Dorn did anything within the two years before the
complaint was filed whereby he intentionally tried to inflict emotional
distress on Cote. His walking into nearby on some mornings before other
employees arrived, even viewed in a favorable light to Cote, is not conduct
an average member of the community would call “ Outrageous!”

Implicit in the determination, perhaps, was the appeals court having
looked at alleged conduct from before April 7, 2012. For purposes of
applying lowa Code § 614.1(2), was it permissible for the appeals court to
consider allegations of pre-statute of limitations behaviors, e.g. exposure of
Dorn’s genitalia, or his having an erection he displayed to Cote, or his
walking around with unzipped pants, with post statute of limitations
alegations? Derby and Dorn assert it may not do so as, for the purpose of
establishing liability, the element of outrageous conduct must be ones

occurring within the two year window. See Heggv. Hawkeye Tri-Cty. REC,
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512 N.W.2d 558, 559 (lowa 1994). Derby and Dorn believe the lowa Court
of Appeals broadened the window, to allow an examination of behaviors that
were not alleged to have occurred in the two years preceding the complaint’s
filing in court, in order to find something about which reasonable minds

might differ.

CONCLUSION
Appellants respectfully request this Court grant their application for

further review for the reasons given above.
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PER CURIAM.

Joanne Cote worked for Derby Insurance Agency from 1998 until 2014. In
2014, she sued the agency and Kevin Dorn (collectively, Derby),” alleging sexual
discrimination based on a hostile work environment, as well as the torts of
intentional infliction of emotional distress and assault. On interlocutory appeal,
Derby challenges the district court’'s denial of its motion for summary judgment,
first arguing it is exempt from the provisions of the lowa Civil Rights Act (ICRA)
because it had less than four employees and, second, contending all of Cote’s
claims are either time barred, preempted, or fail to raise a question of material
fact.

On the employee-numerosity issue, the district court appropriately decided
Derby, as a corporation, did not qualify for the statutory exemption for “members
of the employer’s family.” lowa Code § 216.6(6)(a) (2014). Accordingly, Derby is
subject to the ICRA. On the statute-of-limitations issues, the district court
correctly found Cote alleged inappropriate actions that occurred within the
limitations periods. Derby failed to secure a district court ruling on its argument
the alleged torts were preempted by the ICRA. Thus, we decline to address the
preemption issue. On the intentional-infliction-of-emotional-distress claim, we
find sufficient evidence of “outrageous conduct” to generate a jury question. But
on the assault claim, we conclude the court should have granted summary
judgment to Derby. Accordingly, we affirm in part, reverse in part, and remand

for further proceedings.

" This action originally involved a claim of retaliation against Derby Insurance Services,
Inc., the successor entity to Derby Insurance Agency, which purchased the company in
October 2012. But that entity was dismissed from the matter in November 2015.
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I Facts and Prior Proceedings

We start with an overview of the facts from the summary judgment record,
taken in the light most favorable to Cote, the nonmoving party. See Roll v.
Newhall, 888 N.W.2d 422, 425 (lowa 2016). Derby is organized as an lowa
subchapter “S” corporation. Its president and sole shareholder is Patricia Dorn,
who is married to Kevin Dorn. Cote started work for Derby as a customer-service
representative. In 2003, she was promoted to office manager.

Cote alleges Kevin Dorn sexually harassed her and other female
colleagues over a period of seven years.2 The first complaint came from
employee Sandy Dobson, who told Cote in 2005 that Dorn came into Dobson’s
office and exposed his genitals to her. According to Cote, she and Dobson
“talked it out and both agreed it was a fluke thing.” But when Dorn again
exposed himself to Dobson a short time later, Dobson began documenting the
incidents. In her affidavit, Dobson reported being “shocked” by Dorn’s behavior.
Cote recalled Dorn exposing himself to Dobson one or two more times before
Dobson ended her employment with Derby. Neither Cote nor Dobson took any
additional action at that time.

Dorn renewed his pattern of harassing behavior about two years later—
exposing his genitals to Derby employee Stephanie Ptak. According to Cote, the
incident occurred in the front area of the office while Dorn was standing at the
facsimile machine. Cote was gone for lunch when Dorn approached Ptak, but

Ptak disclosed the harassment to Cote as soon as she returned to the office.

2 For convenience, we will refer to Kevin Dorn as Dorn, and to the extent necessary, we
will refer to Patricia Dorn by her full name.
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Like Dobson, Ptak ended her employment with Derby before either she or Cote
took any further action. Cote shared information about Dorn’s conduct toward
Dobson and Ptak with another female coworker at the time it occurred.

After Dobson and Ptak left Derby, Dorn turned his sexual harassment
toward Cote, according to her affidavit. The first incident was in 2007, when she
was working “up front in the customer services area.” She alleged: “[N]o one
else was present because it was early in the morning and | was generally the
only person who showed up for work on time before 8:30 a.m.” She claimed
Dorn came around her desk “with an obvious erection in his pants.” She stated:
“I didn’t want to believe that he was sexually harassing me at first because | was
older than Sandy and Stephanie, but as he kept doing it, it was obvious.”

Cote alleged in her affidavit that Dorn “did the same thing several times
per year."” Cote also described several of these harassing incidents in her
complaint to the lowa Civil Rights Commission (ICRC). She recalled that during
one incident when Dorn stood particularly close to her, she reached for some
papers and accidentally touched his penis with the back of her hand. In an April
2011 encounter, Dorn stood near Cote asking her questions; Cote answered but
did not look at him, fearing he would be exposing his genitals. Dorn left and then
returned, faced Cote, and again asked her a question. Cote made eye contact
with Dorn, trying to avoid looking at his crotch. But she “could tell his pants were
unzipped, and gaping open.” Dorn left Cote’'s area when another Derby
employee arrived in the parking lot.

Cote described another incident of harassment that occurred in Dorn’s

vehicle. She recalled Dorn would sometimes drive her to work during the winter
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when the weather was bad. During one such trip, Dorn “drove the whole way to
work with his right hand groping his crotch and left hand on the steering wheel.”

Cote also discussed an incident from February 2012, in which Dorn stood
near the facsimile machine and asked her questions. When she looked at Dorn,
“his pants were unzipped and gaping open.” On one occasion during March
2012, Dorn came to her “sexually aroused wanting [her] to look at him by asking
[her] stupid questions.” Cote recalled that Dorn continued to similarly harass her
“periodically” throughout June and July 2012. She alleged Dorn “would come
wandering around my work area, either asking me about something, or not
saying anything at all.” In her ICRC complaint, Cote wrote: “| IMMEDIATELY feel
my body tense up and try not to look at him. | am confident he is ‘displaying’
himself again (like always), because | can tell by his demeanor.”

Cote asserted Dorn stopped harassing her “around August 1, 2012.” She
filed her ICRC complaint on April 10, 2013. The ICRC issued an administrative
release, commonly called a right-to-sue letter, on January 10, 2014. Cote filed
her petition in April 2014, alleging a hostile work environment® and sex-based
discrimination claim. Cote amended her petition in May, asserting Dorn had
assaulted her and intentionally inflicted emotional distress.

In December 2015, Derby filed a motion for summary judgment. In March

2016, the district court denied Derby’s motion, with the exception of “grant[ing]

® “Hostile work environment claims are actionable ‘[w]hen the workplace is permeated
with discriminatory intimidation, ridicule, and insult that is sufficiently severe or pervasive
to alter the conditions of the victim’s employment and create an abusive working
environment.”” Farmland Foods, Inc. v. Dubuque Human Rights Comm’n, 672 N.W.2d
733, 743 (lowa 2003) (citation omitted).
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summary judgment on Cote’s [tort] claims to the degree that they are based on
events that occurred before April 7, 2012.”

Derby appeals; Cote has not cross-appealed.”

| Scope and Standards of Review

We review the district court’s denial of summary judgment for correction of
legal error. See Jones v. Univ. of lowa, 836 N.W.2d 127, 139 (lowa 2013).

[SlJummary judgment is appropriate if the record reveals a conflict

only concerns the legal consequences of undisputed facts. When

reviewing a court's decision to grant summary judgment, we

examine the record in the light most favorable to the nonmoving

party and we draw all legitimate inferences the evidence bears in

order to establish the existence of questions of fact.
Id. at 139-40 (quoting Pitts v. Farm Bureau Life Ins. Co., 818 N.W.2d 91, 96-97
(lowa 2012)).

“To the extent [an] appeal involves questions of statutory interpretation,
we review for correction of errors at law.” State v. Howse, 875 N.W.2d 684, 688
(lowa 2016) (citation omitted). We construe the ICRA “broadly to effectuate its
purposes.” lowa Code § 216.18(1). One purpose of the ICRA is to “eliminate
unfair and discriminatory practices” in employment. Foods, Inc. v. lowa Civil
Rights Comm’n, 318 N.W.2d 162, 170 (lowa 1982). “An lowa court faced with
competing legal interpretations of the [ICRA] must keep in mind the legislative

direction of broadly interpreting the Act when choosing among plausible legal

alternatives.” Pippen v. State, 854 N.W.2d 1, 28 (lowa 2014).

“On April 22, 2016, the lowa Supreme Court granted Derby's application for
interlocutory appeal of the district court’s denial of its motion for summary judgment.
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II. Analysis

On appeal, Derby claims: (A) the district court erroneously interpreted
lowa Code section 216.6(6)(a) by finding the family-member exception does not
apply to corporate employers; (B) the district court should have dismissed Cote’s
claims as untimely; (C) Cote’s tort claims were preempted by the ICRA; and
(D) Cote did not allege sufficient undisputed material facts to support the
elements of her tort claims.

A. Employee-Numerosity Requirement/Family-Member Exception

Derby contends the ICRC and the district court should not have
entertained Cote’s claim of hostile work environment because lowa Code
section 216.6, governing unfair employment practices, does not apply to
businesses having less than four employees.” This employee-numerosity
requirement is expressed in the statute as follows: “This section shall not apply to
. . . [a]lny employer who regularly employs less than four individuals. For
purposes of this subsection, individuals who are members of the employer’s
family shall not be counted as employees.” lowa Code § 216.6(6)(a); see also
Simon Seeding & Sod, Inc. v. Dubuque Human Rights Comm’n, 895 N.W.2d
446, 458 (lowa 2017) (holding numerosity requirement is “a merits-based
element of proof required for liability, rather than a jurisdictional prerequisite”).

The legislature enacted the employee-numerosity requirement during
revisions to the state civil rights statute in 1965. See Baker v. City of lowa City,

750 N.W.2d 93, 101 (lowa 2008). The rationale behind this new statutory

° Derby claims the insurance agency did not employ more than four people when its
payroll included owner Patricia Dorn; her husband, Kevin Dorn; her niece, Patricia
Strawn; and her grandniece, Jasmine Derby.
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exclusion of small businesses from employment-discrimination prohibitions was
explained by Professor Arthur Bonfield in a law review article published the year
before the ICRA’s enactment. See U.S. Jaycees v. lowa Civil Rights Comm’'n,
427 N.W.2d 450, 454 (lowa 1988) (citing Arthur Bonfield, State Civil Rights
Statutes: Some Proposals, 49 lowa L. Rev. 1067 (1964)). Noting most statutes
governing employment practices exempt small employers, Bonfield wrote: “The
general consensus seems to be that notions of freedom of association should
preponderate over concepts of equal opportunity in these situations because the
smallness of the employer’s staff is usually likely to mean for him a rather close,
intimate, personal, and constant association with his employees.” 49 lowa L.
Rev. at 1109 (footnotes omitted).

When examining the employee-numerosity provision, the district court
found, and the parties do not dispute, the first sentence of section 216.6(6)(a)—
providing an exemption for an “employer who regularly employs less than four
individuals"—applies to incorporated employers. As noted by the district court,
“The more difficult issue is whether the family members of the shareholders of a
closely-held corporation may be considered ‘members of the employer’s family.”
The district court reasoned:

The meaning of this phrase is not readily apparent, and
chapter 216 does not itself provide a definition for it. Reasonable

minds could differ as to its meaning, to wit, whether the legislature

intended courts to count members of shareholders’ and/or board

members’ families when determining whether a closely-held

corporation has fewer than four employees.

The district court concluded this phrase was ambiguous. We agree.
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“A statute is ambiguous if reasonable minds could differ or be uncertain as
to the meaning of the statute.” Mall Real Estate, L.L.C. v. City of Hamburg, 818
N.W.2d 190, 198 (lowa 2012) (citation omitted). “Ambiguity may arise from
specific language used in a statute or when the provision at issue is considered
in the context of the entire statute or related statutes.” /d. (citation omitted).
Courts must not interpret ambiguous statutes in a manner that would lead to an
absurd result. lowa Ins. Inst. v. Core Grp., 867 N.W.2d 58, 75 (lowa 2015). Our
task is to read statutes as a whole, rather than looking at words or phrases in
isolation. /d. at 73.

Derby does not argue the full phrase, “members of the employer’s family,”
is unambiguous. Rather, Derby contends the district court failed to recognize the
component term—‘employer’—lacked ambiguity. The ICRA defines “employer”
as “the state of lowa or any political subdivision, board, commission, department,
institution, or school district thereof, and every other person employing
employees within the state.” Ilowa Code § 216.2(7). Within the statutory
definition of “employer,” Derby seizes on the component term—"person.” The
ICRA defines “person” as “one or more individuals, partnerships, associations,
corporations, legal representatives, trustees, receivers, and the state of lowa and
all political subdivisions and agencies thereof.” I/d. § 216.2(12). Derby then
surmises the definition of “employer” within the full phrase “members of the
employer’s family” must include incorporated employers.

Derby contends the district court imposed an extra-statutory limitation,
essentially transforming the phrase “members of an employer's family” into

‘members of an individual employer's family.” Derby argues the statutory
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language selected by the legislature did not contemplate the court’'s limitation.
See State v. Rivera, 614 N.W.2d 581, 584 (lowa Ct. App. 2000) (“The court
cannot read into a statute something that the legislature did not make apparent
by the language.”). Derby notes the drafters used the term “individual” earlier in
the subsection when referring to employees and asserts that use indicates the
legislature’s omission of the term when referring to the employer was purposeful.

Derby also decries the district court's conclusion the statute’s first
sentence applies to corporations while the second does not, when the drafters
used the same term—"“employer"—in both sentences. See State v. Richardson,
890 N.W.2d 609, 619 (lowa 2017) (“When the same term appears multiple times
in the same statute, it should have the same meaning each time.” (citation
omitted)). Derby argues the legislature did not intend for small business owners
to be deprived of the full protections of section 216.6(6)(a) if they elected to
function as a corporation. Derby contends the right to “free association”
mentioned by Professor Bonfield “does not have corporate limits.”

Cote defends the district court’s interpretation, arguing a corporation,
“being a fictitious entity,” cannot have family members. See Kerrigan v. Errett,
256 N.W.2d 394, 396 (lowa 1977) (holding, when the negligence of a corporate
operation causes injury to an employee, not all corporate employees become
liable). Cote further asserts neither lowa Code section 216.2 nor section 216.6
indicates “family members of shareholders or corporate directors may be counted
when determining whether the family exception applies.”

Addressing the “familiar legal fiction” that corporations may enjoy the

same legal protections as “persons,” Derby relies on Burwell v. Hobby Lobby
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Stores, Inc., 134 S. Ct. 2751, 2767-68 (2014), which held the definition of
“person” within the federal Religious Freedom Restoration Act (RFRA) included
for-profit corporations whose owners had religious objections to complying with
the health insurance contraceptive mandate of the Affordable Care Act. Derby
asks this court to extend Hobby Lobby to its situation, contending the family-
member exception in section 216.6(6)(a) should not be “stripped away” by a
business owner’'s decision to operate as “something other than a sole proprietor.”

We do not find Hobby Lobby persuasive authority for a conclusion a
corporation can have family members. In interpreting the RFRA definition, the
Supreme Court recognized the word “person’ sometimes encompasses artificial
persons . . ., and it sometimes is limited to natural persons.” Hobby Lobby, 134
S. Ct. at 2769. What was most concerning to the Hobby Lobby majority 